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INTERNATIONAL CONTRACTS: 

 APPLICABLE LAW AND ARBITRATION 
 

 

International operations often present higher uncertainties and risks than operations when 

both signatory parties are from the same country. This is justified by the difficulties in 

getting information from the other party, commercial practices in each country and, above 

all, the cultural differences regarding the negotiation, drafting and fulfilment of contracts. 

 

Therefore, applicable law in international contracts and the option of arbitration, especially 

in the international sale contract, is an important issue that companies should be aware of 

when drafting international contracts. These clauses establish which law, jurisdiction and 

court and tribunal, should intervene in the case of breaches of the contract. 

 

This article explains the two alternatives to solve international commercial conflicts in 

contracts: litigation in public courts and international commercial arbitration. In each 

alternative, the procedure is explained as well as their advantages and disadvantages for 

the parties; a model clause is also included to incorporate in the International Model 

Contracts.  

 

International litigation 

 

Dispute resolution via public courts or tribunal is generally the slowest, most costly and 

most confrontational of the various dispute resolution options. Experienced traders and 

their counsel often try to avoid the possibility of court actions by negotiating for the 

inclusion of ADR or arbitration clauses in their contracts.  

 

However the benefits of litigation as main dispute resolution method can have be strong 

advantages for a party in a specialty strong negotiating position –such a party will impose 

recourse to its own local courts–. 

 

• Where to bring suit: jurisdiction and choice of forum 

 

Lawsuits must be brought in the proper courts or arbitral tribunal, i.e, a court or tribunal 

competent to hear the case. The first thing an aggrieved party must do in an international 

dispute is to choose a court o tribunal (a “forum”) that has jurisdiction over the case. 

  

Today, most courts asked to hear a case arising out of an international business dispute will 

look first to the contract to see if it contains a choice of forum case, and will the determine 

in light of the circumstances and national law whether to assert jurisdiction.  

 

If a contract is silent on the country of the proper court, the parties involved in a dispute 

may want you to invoke the jurisdiction of the national courts in which they think they have 

the highest likelihood of success, or the courts which are most convenient for them. 
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In order to avoid these uncertainties, parties to an international contract will frequently 

include a forum selection or choice of forum clause. Commonly, the party with the stronger 

negotiating position will propose this clause stipulating that lawsuit must be brought in the 

stronger party´s domestic courts or before the courts where its thinks it has the greater 

chance of success. 

 

 
 

• Choice of law and applicable law 

 

The parties may choose the law which the wish to govern their contract so long as it is not 

contrary to the public policy of the place where the suit is brought. If the contract does not 

specify the applicable law, of if the choice of law is unreasonable or contrary to the public 

policy, then the courts that hears the case may have to choose the applicable law. 

 

Some countries leave great latitude to the courts to decide the most appropriate law 

(commonly, the law which bears “the most significant relationship” to the contract). 

  

• Enforcement of judgements 

 

Winning a lawsuit is not enough. The legal judgement must then be enforced. If the 

complaining party obtains a judgment directing the other party to pay money damages, the 

prevailing party must also apply for a court order compelling the loser to pay over the funds. 

The likelihood of ultimately being able to enforce a judgement is something that must be 

seriously considered before the lawsuit begins. It may be useless to receive a money 

judgement against a party who is likely to declare bankruptcy or disappear. Thus a parry 

wishing to begin a lawsuit should assure itself that the other party has sufficient assets to 

satisfy a money judgement.  

 

Difficulties often arises when a judgement is obtained over a foreign party who has no assets 

in the jurisdiction where the judgement is rendered. In this case, the successful party will 

look for countries in which the loser has assets to satisfy the judgement. A court procedure 

commonly known as exequatur or “execution judgement” must then be held in that country. 

An exequatur involves a hearing by a court that is being asked to recognize a foreign court´s 

judgement. 

 

Will the exequatur result in enforcement the foreign judgement? The situation varies widely 

from country to country. In the European Union, the Brussels and Lugano Conventions and 
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European Regulations have made the enforcement of foreign judgements from other 

European Union countries a fairly routine matter. In other countries, the courts will often 

asked whether there is a relationship of reciprocity between the court of the two countries. 

In essence this means, “we will enforce your judgements if we found you have enforced 

ours”. 

 

Applicable Law Clause: Litigation on State Courts 

Any dispute, controversy or claim arising out of or relating to this contract, in 

particular its conclusion, interpretation, performance, breach, termination or 

invalidity, shall be finally settled by the courts of ………….[specify place and 

country] which will have exclusive jurisdiction. 

 

 

International commercial arbitration 

 

International commercial arbitration is often the most appropriate dispute resolution 

mechanisms from international transactions where a binding decision is required.  

 

The advantages of arbitration are numerous: 

 

• Neutrality 

 

Many traders may hesitate to take the risk that they would have to sue in a foreign court, 

where they may not the only be unfamiliar with language, procedure, law and customs, but 

where they may even have doubt about the neutrality of the judges or judicial system. With 

arbitration, the parties may agree that the case will be heard in a neutral country (although 

arbitration can take place anywhere, including the country of one of the contract parties). 

 

• Confidentiality 

 

Arbitration is private, usually considered to be confidential and does not generate publicly 

available records of decisions. Companies may not wish to take the risk that unfounded 

charges against them gain publicity by being debated in open court. 

  

• Timing and finality 

 

Arbitration is generally faster and cheaper that litigation. In many countries, the courts are 

so backlogged that even getting to the initial phases of hearing case can take years. 

Moreover, arbitral awards are normally final, whereas court judgements can usually be 

appealed to higher courts. 
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• Language 

 

International arbitration proceedings can be held in any language. As well as providing 

added convenience, this may reduce costs related to translations. 

 

• Arbitrator´s expertise 

 

The parties in a dispute may be able to designate an arbitrator who is an expert in the 

relevant technical field, or who at least as experience in the relevant business sector. The 

expertise of the arbitrator may also contribute to obtaining a more rapid final decision, 

because the arbitrator will not have to receive as much ”education” as a judge. 

  

 
 

• Enforcement 

 

Enforcing international arbitral awards may be simpler than enforcing judgments from 

foreign courts due to the existence of international conventions, in particular the UN 

Convention on the Recognitions and Enforcement of Foreign Arbitral Awards, known as the 

1958 New York Convention. 

 

• Finality 

 

In litigation, losing parties may appeal to a higher court to have the matter reconsidered. 

However, in arbitration, the enforcement of an arbitral award may be challenged only to a 

limited extent in the appropriate court. In general, recourse against an arbitral award is 

much more limited than against an initial court judgement.  

 

An arbitration clause should specify: 

 

• Whether arbitration is binding or not binding on the parties. 

• The country where the arbitration will be conducted. 

• The procedure for enforcement on award. 

• The rules governing the arbitration, such as the International Chamber of Commerce 

(Paris) or the U.N. Commission on International Trade Law Model Rules. 

• The language in which the arbitration will be conducted . 

 

Arbitration is not used in all countries. For example, disputes in Mexico are rarely settled by 

arbitration, and throughout Asia, arbitration is frowned on nearly as litigation in court. 

Moreover, some countries do not recognize arbitration awards from other jurisdictions. You 
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should consult an attorney familiar with law of the country of your client or supplier before 

assuming that you will be able to arbitrate potential contract disputes 

 

In International Contracts, the most widely used arbitration clause is that of the 

International Court of Arbitration of the International Chamber of Commerce (ICC). The ICC 

has reached a leadership position after decades of experience, with a rigorously supervised 

and applied arbitration procedure. A majority of contracts that go to arbitration to settle 

international conflicts use the ICC arbitration clause. 

 

 

Applicable Law Clause: Arbitration ICC 

Both Parties, by mutual consent, resolve to refer any dispute to ................. [insert 

name of arbitration rules, such as The Rules of Conciliation and Arbitration of the 

International Chamber of Commerce] by one or more arbitrators appointed in 

accordance with said Rules. The place of arbitration shall be ........... [insert city and 

country] and the proceedings shall be carried out in ………… [insert language]. The 

arbitration will be .................. [binding/non biding] 

 

 

-------------------------------------------------------------------------------- 

 

You can obtain the most used international Contracts Models with the Applicable Law Clause 

double alternative: (Litigation or International Arbitration) in the following links: 

 

International Sale Contract 

International Distribution Contract 

International Commercial Agency Contract 

International Services Contract 

International Joint Venture Contract 

 

Pack 10 International Contracts 
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https://www.globalnegotiator.com/en/international-distribution-contract-template
https://www.globalnegotiator.com/en/international-commercial-agency-contract-template
https://www.globalnegotiator.com/en/international-services-contract-template
https://www.globalnegotiator.com/en/international-joint-venture-contract-template
https://www.globalnegotiator.com/en/pack-10-international-contracts
https://www.globalnegotiator.com/en/international-contract-template-sample
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